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Agenda item 
 
Committee:  Commons & Village Green Registration Panel 
 
Date:  25 May 2011 
 
By:   Assistant Director Legal and Democratic Services   
 
Title:  Application for land at Fern Road, St Leonards on Sea to be registered as a town or 

village green   
 
Purpose: To consider the application  
 
------------------------------------------------------------------------------------------------------------------------------------ 
Recommendation 
 
To accept the application pursuant to section 15 of the Commons Act 2006 of Mr K Milchem 
to have land at Fern Road, St Leonards on Sea registered as a town or village green.   
 
------------------------------------------------------------------------------------------------------------------------------------ 
 
The Site  
 

  Page 1 

 

1. As shown in Plan 1 below the land comprises two plots of land. Land to the north of 14 Fern 
Road (‘east side’) and Land to the North of 31 Fern Road (‘west side’). Fern Road itself runs 
north to south through the two plots. The land on both sides slopes steeply from east to west 
with the higher ground to the east. There is a watercourse and wooded area which runs parallel 
with the boundary of the western land. Public footpaths Hastings 63 and 64 run diagonally 
across both sides of the land (Hastings 64 on the east side and Hastings 63 on the west) which 
links Marlborough Close (east) and Hollington Stream (west). As shown by the lines numbered 
on Plan 2 below. 

 
Plan 1 Plan 2  

 
2. Ownership of the land is split into 4 separate plots. The east side is owned by Steamside 

Properties Limited (ESX302616), Omar Al Hasso (ESX319436) and Hastings Borough Council 
(HT1182). The west side is owned by Witrose Developments Limited (ESX304041) and 
Hastings Borough Council (HT1182).  
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3. In May 2009 the Applicant informed East Sussex County Council (“the Council”) that the site 
had been enclosed with a fence.  It was not confirmed who installed the fence.  Since 2009, 
access to the site has been over the public footpaths only.   

 
 
The Law   
 
4. The Application was made pursuant to the Commons Act 2006. That Act requires each 

registration authority to maintain a register of town and village greens within its area. Section 15 
provides for the registration of land as a town or village green where the relevant statutory 
criteria are established in relation to such land. 

 
5. The Application seeks the registration of the Land by virtue of the operation of Section 15 of the 

2006 Act. Under that provision, land is to be registered as a town or village green where:- 
 

(a)  a significant number of the inhabitants of any locality, or of any neighbourhood 
within a locality, indulged as of right in lawful sports and pastimes on the land for a 
period of at least 20 years; 
(b)    they ceased to do so before the commencement of this section; and 
(c)   the application is made within the period of five years beginning with the 
cessation referred to in paragraph (b). 

 
6. The application is subject to subsection (6) which provides that in the determination of the 

relevant 20 year period, any period during which access to the land was prohibited to members 
of the public by reason of any enactment must be disregarded. 

 
7. Therefore, for the Application to succeed, it must be established that:- 
 

(i) the Application Land comprises “land” within the meaning of the 2006 Act; 
(ii) the Land has been used for lawful sports and pastimes; 
(iii) such use has been for a period of not less than 20 years; 
(iv) such use has been by a significant number of the inhabitants of a locality or of a 

neighbourhood within a locality; 
(v) such use has been as of right; 

 
 
The Burden and Standard of Proof 
 
8. The burden of proving that the Land has become a town or village green rests with the Applicant 

for registration. The standard of proof is the balance of probabilities. 
 
9. Further, when considering whether or not the Applicant has discharged the evidential burden of 

proving that the Land has become a town or village green, it is important to have regard to the 
guidance given by Lord Bingham in R. v Sunderland City Council ex parte Beresford1  where, at 
paragraph 2, he noted as follows:- 

 
As Pill LJ. rightly pointed out in R v Suffolk County Council ex parte Steed (1996) 
75 P&CR 102, 111 “it is no trivial matter for a landowner to have land, whether in 
public or private ownership, registered as a town green …”. It is accordingly 
necessary that all ingredients of this definition should be met before land is 
registered, and decision makers must consider carefully whether the land in 
question has been used by inhabitants of a locality for indulgence in what are 
properly to be regarded as lawful sports and pastimes and whether the temporal 
limit of 20 years’ indulgence or more is met. 

 
10. Hence, all the elements required to establish that land has become a town or village green must 

be properly and strictly proved by an applicant on a balance of probabilities. 
 

 
1 [2004] 1 AC 889. 
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Statutory Criteria 
 
11. Caselaw has provided helpful rulings and guidance on the various elements of the statutory 

criteria required to be established for land to be registered as a town or village green which I 
shall refer to in turn below. 

 
Land 
 
12. Any land that is registered as a village green must be clearly defined so that it is clear what area 

of land is subject to the rights that flow from village green registration. 
 
13. However, it was stated by way of obiter dictum by the majority of the House of Lords in 

Oxfordshire County Council v. Oxford City Council2 that there is no requirement that a piece of 
land must have any particular characteristics consistent with the concept of a village green in 
order to be registered. In that case, the Trap Grounds application site did not fit the traditional 
image of a village green. Part of it comprised reed beds and a significant part of the remainder 
consisted of scrubland.  It was thus “not idyllic” in the words of Lord Hoffmann. The majority 
view given by Lord Hoffmann was that the physical characteristics of land could not in 
themselves preclude it from being a village green. In justifying that view, he noted in particular 
that there was no authority, either at common law or in statute, which supported the proposition 
that the definition of a village green should be so restricted, and further, that any test to that 
effect would be inherently uncertain and too vague.3 It is also relevant to note that the 
Commons Act 2006 passed subsequently did not seek to further restrict the definition of a 
village green in that regard. 

 
14. An alternative minority view was expressed by Lord Scott who noted that some new village 

greens registered did appear to be stretching the concept of a village green beyond the limits 
which Parliament intended. He noted the ordinary dictionary meaning of a “green” as being “a 
piece of public or common grassy land” which ought to be applied in constructing section 22(1) 
of the Commons Registration Act 1965, the predecessor to Section 15 of the 2006 Act, rather 
than land being registered that no one would recognise as a town or village green.4 

 
Lawful Sports and Pastimes 
 
15. It was made clear in R. v. Oxfordshire County Council ex parte Sunningwell Parish Council5 that 

“lawful sports and pastimes” is a composite expression and so it is sufficient for a use to be 
either a lawful sport or a lawful pastime. Moreover, it includes present day sports and pastimes 
and the activities can be informal in nature. Hence, it includes recreational walking, with or 
without dogs, and children’s play. 

 
16. However, that element does not include walking of such a character as would give rise to a 

presumption of dedication as a public right of way.6 
 
Continuity and Sufficiency of Use over 20 Year Period 
 
17. The qualifying use for lawful sports and pastimes must be continuous throughout the relevant 20 

year period: Hollins v. Verney7. 
 
18. Further, the use has to be of such a nature and frequency as to show the landowner that a right 

is being asserted and it must be more than sporadic intrusion onto the land. It must give the 
landowner the appearance that rights of a continuous nature are being asserted. The 
fundamental issue is to assess how the matters would have appeared to the landowner: R. (on 
the application of Lewis) v. Redcar and Cleveland Borough Council.8 

 
2 [2006] 2 AC 674 per Lord Hoffmann at paragraphs 37 to 39. 
3 Ibid at paragraph 39. 
4 See paragraphs 71 to 83. 
5 [2000] 1 AC 335 at 356F to 357E. 
6 See Sullivan J. in R. (Laing Homes Limited) v. Buckinghamshire County Council [2004] 1 P & CR 573 at 598. 
7 (1884) 13 QBD 304. 
8 [2010] UKSC 11 at paragraph 36. 
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Locality or Neighbourhood within a Locality 
 
19. A “locality” must be a division of the County known to the law, such as a borough, parish or 

manor: MoD v Wiltshire CC;9 R. (on the application of Cheltenham Builders Limited) v. South 
Gloucestershire DC;10 and R. (Laing Homes Limited) v. Buckinghamshire CC.11 A locality 
cannot be created simply by drawing a line on a plan: Cheltenham Builders ca 12

 
20. In contrast, a “neighbourhood” need not be a recognised administrative unit. A housing estate 

can be a neighbourhood: R. (McAlpine) v. Staffordshire County Council.13 However, a 
neighbourhood cannot be any area drawn on a map. Instead, it must have a sufficient degree of 
cohesiveness: Cheltenham Builders case.14 

 
Significant Number 
 
21. “Significant” does not mean considerable or substantial. What matters is that the number of 

people using the land in question has to be sufficient to indicate that their use of the land 
signifies that it is in general used by the local community for informal recreation, rather than 
occasional use by individuals as trespassers: R. (McAlpine) v. Staffordshire County Council.15 

 
As of Right 
 
22. Use of land “as of right” is a use without force, without secrecy and without permission, namely 

nec vi nec clam nec precario. It was made clear in R. v. Oxfordshire County Council ex parte 
Sunningwell Parish Council16  that the issue does not turn on the subjective intention, 
knowledge or belief of users of the land.  

 
23. “Permission” can be expressly given or be implied from the landowner’s conduct, but it cannot 

be implied from the mere inaction or acts of encouragement of the landowner: R. v. Sunderland 
City Council ex parte Beresford.17 

 
 
The Application  
 
24. The Council received the application on 23 January 2009. The application was made pursuant 

to Section 15(1) of Commons Act 2006 by Mr K Milchem.  
 
 
Consultations and Representations 
 
25. The application was advertised on site and in the Hastings Observer on 20 February 2009. 

Every landowner was sent copies of the notice, and copies were available to view by members 
of the public at County Hall, Lewes and Hastings Borough Council offices in Hastings. The Local 
Member, Councillor Waite was informed of the application by way of letter dated 18 February 
2009.  

 
 
The merits of the Application 
 
26. The Applicant asserts that the land has become a village green on the basis that the land had 

been used by a significant number of the local inhabitants for lawful sports and pastimes as of 
right for not less than 20 years, and that this use had been continuous up to the date of the 
application. 

 
9 [1995] 4 All ER 931 at page 937b-e. 
10 [2003] EWHC 2803 (Admin) at paragraphs 72 to 84. 
11 [2004] 1 P & CR 573 at paragraph 133. 
12 At paragraphs 41 to 48. 
13 [2002] EWHC 76 (Admin). 
14 At paragraph 85. 
15 [2002] EWHC 76 (Admin) at 77. 
16 [2000] 1 AC 335. 
17 [2004] 1 AC 889. 
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27. The application was supported by 342 user evidence forms. The forms were separated by the 

Council into forms for the west side and forms for the east side. 173 forms were received 
relating to the west side of the land and 169 forms were received in relation to the east side of 
the land.  Some of those completing an evidence form completed one for the east side and one 
for the west side. 

 
 
Landowner Objection 
 
28. On 2 May 2009 an objection to the application was received from Town and Country Planning 

Solutions on behalf of Witrose Development Ltd, Streamside Properties Ltd and Mr Omar Al 
Hasso (“the Objectors”). In summary the Objectors asserted that the land failed to meet the 
statutory criteria for the following reasons: 

 
1. The Applicant had failed to demonstrate significant use throughout the twenty  year period; 
2. The Applicant had failed to identify a locality or neighbourhood within a locality; 
3. Use of the land had not been for lawful sports and pastimes;  
4. The topography of the site prevented many of the activities mentioned in the supporting 

evidence from taking place 
5. Use of the land had been limited to specific routes across the land; and 
6. Use of the land had not been ‘as of right’ for at least twenty years 

 
 
Additional Applicant evidence 

 
29. On 14 May 2009 the Applicant responded to the objection addressing each point in turn.  The 

Applicant also provided further evidence in the form of sixty-nine letters of support/letters 
detailing use of the land, fifty-two statutory declarations together with photographs of the site 
showing the ‘pathways’ across the land and members of the public tobogganing in the snow 
from February 2009.    

 
30. It is noted that the tobogganing in the February 2009 snow is evidence of use that post dates 

the application. 
 
31. In a letter dated 20 July 2009 the Applicant provided further photographs of the footpaths across 

the green and clarified the neighbourhood to be within the locality of the Maze Hill Ward of 
Hastings Borough Council.  This neighbourhood is wholly within the area covered by the 
Wishing Tree Residents’ Association. 

 
 
Response by Objectors 
 
32. In response to this new information in July 2009 the Objectors submitted a “Response 

Statement” which set out their position.  In summary :-  
 

1. Fresh evidence had been presented when all evidence should have accompanied the 
application.   

2.  There is no specified locality or neighbourhood.  
3.  Land was not being enjoyed in the way claimed during the relevant time.  
4.  Works on the land prevented public access. 

 
33. A further submission was made by the Objectors on 5 November 2009.  This principally 

addressed the role of Hastings Borough Council in maintaining the land.  The Objectors 
submitted the comments of Lord Scott, made obiter dicta in the case of Beresford18, to support 
their position.  Lord Scott was of the opinion; 

 

 
18 R v City of Sunderland ex parte Beresford [2003] UKHL 60 
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[that] where land is held by a principal council on either an express or implied trust 
for public purposes… or appropriated for such purposes under the Local 
Government Act 1972, then that will trump any registration for a village green.19 

 
Applicant’s final submission 

 
34. A final submission was received from the Applicant on 29 November 2009 in which he 

responded to a number of points raised by the Objectors and submitted further pictures of the 
footpaths across the land and an aerial view taken from Google.  This submission re-iterated 
that no one was made to give evidence under duress and also compares the attached 
photographs with previously submitted ones. 

 
 
Consideration given to submissions made by Applicant and Objectors 

 
35. At paragraph 8.1 of the Objectors’ July submission, the Objectors are of the opinion that much 

of the Applicant’s evidence was produced in response to the original objection rather than with 
the application itself.  The Commons (Registration of Town or Village Greens)(Interim 
Arrangements)(England) Regulations 2007 state that; 
 

An application must… be accompanied by, or by a copy or sufficient abstract of, 
every document relating to the matter which the applicant has in his possession or 
under his control, or to which he has a right to production.20 

 
36. The regulations make further provisions at 3(2)(d) that the application; 

 
[must] be supported by such evidence as, at any time before finally disposing of 
the application, the registration may reasonably require.21 

 
37. Accordingly, the regulations have some latitude as to when evidence may be submitted, 

although not specifically requested by the County Council.  Therefore, the Council shall consider 
all information submitted. 
 

38. Copies of all submissions and evidence can be found in the background papers in the Members 
Room. 
 

 
Date to consider twenty year period 
 
39. This application has been made under Section 15(2). Section 15(2) states that land can be 

registered as a town or village green if a significant number of the inhabitants of any locality, or 
neighbourhood within a locality, have indulged as of right in lawful sports and pastimes on the 
land for a period of not less than 20 years and they continue to do so at the time of the 
application. The application was submitted on 23 January 2009 and as such, the relevant twenty 
year period to which the evidence must be tested is between 23 January 1989 and 23 January 
2009. 

 
 
Application of s.15(2) 
 
40. As noted at paragraphs eleven to twenty-three the statutory criteria that must be satisfied are 

that the Applicant must prove that the land has been used by a significant number of local 
inhabitants of a locality or neighbourhood within a locality for lawful sports and pastimes ‘as of 
right’ for a period of twenty years.  Accordingly, each element shall be addressed in turn. 

 
 
 

 
19 Ibid 
20 Regulation 3(2) The Commons (Registration of Town or Village Greens)(Interim Arrangements)(England) Regulations 
2007 
21 Ibid at Regulation 3(2)(d)  
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Significant number of local inhabitants of any locality or neighbourhood within a locality 
 
Significant number 
 
41. The use of the land must be by a ‘significant number’ of the local inhabitants.  What is classed 

as significant is to be determined on a case-by-case basis and was considered in the case of 
McAlpine Homes22. In that case, Sullivan J stated that the term ‘significant’ did not necessarily 
mean considerable or substantive but that the number of users was sufficient enough to indicate 
that their use of the land signifies that it is in general use by the local community for informal 
recreation, rather than occasional use by individuals as trespassers. 
 

42. The Applicant submitted a large amount of evidence in support of the application. 
Questionnaires were submitted for both sides of the road. 173 for the west side of Fern Road 
and 169 for the east side of Fern Road. Further evidence was submitted in the form of 52 
statutory declarations and 67 letters from residents supporting the application and confirming 
their use of the land. 

 
43. The Objectors have produced evidence in the form of photographs taken of the land at hourly 

intervals during the period 2 March to 13 April 2010. The Objectors state that the only people to 
be seen in any of the photographs are those using the road or the footpath and attempts to 
illustrate that the land is not in general use by the local community.  This evidence however 
postdates the application. 

    
Locality or neighbourhood within a locality 
 
44. The land must be used by the inhabitants of a locality, or of any neighbourhood within a locality. 

This is a fluid concept; a locality would be, for example, a parish or other administrative area 
known to the law, although it does not necessarily have to be23. A neighbourhood is a smaller 
area but has been identified by case law as having ‘a sufficient degree of cohesiveness’24.  
 

45. The application stated that the land served “parts of the Maze Hill and Wishing Tree areas of St 
Leonards on Sea.”  This was marked by the Applicant on an attached and exhibited plan. It is 
important to note that case law has determined that merely drawing a line on a map does not 
satisfy the test of defining a locality or neighbourhood within a locality. The Applicant was asked 
to clarify this point further and responded by letter dated 20 July 2009 stating; 

 
The locality of the neighbourhood is in the Maze Hill Ward of the Hastings 
Borough Council. The neighbourhood lies wholly within this area covered by the 
Wishing Tree Residents [Association].  

 
46. No plan of the Wishing Tree Residents’ Association has been provided, and the neighbourhood 

as defined does not lie wholly within the Maze Hill ward.   
 
47. The Objectors have provided an analysis of the addresses of those completing user evidence 

forms at paragraph 3.15 of their first objection.  They state that “A number of these roads 
[addresses] are outside the Applicant’s claimed catchment area.”  The Objectors lists fourteen 
roads in which those completing user evidence forms reside.  Of these fourteen, six are outside 
of the catchment area.  However, it is noted that thirty-five user evidence forms came from the 
six roads outside of the catchment area.  The other one hundred and eleven were from 
addresses within the Maze Hill ward.     
 

48. It is submitted that the Applicant has sufficiently illustrated that a significant number of residents 
of the locality have had access to the land. 

 
 
 

                                                 
22 R (Alfred McAlpine Homes) v Staffordshire County Council [2002]  
23 Leeds Group Plc v Leeds City Council [2010] EWHC 810 (Ch) 
24 R (Cheltenham Builders Ltd) v South Gloucestershire District Council [2003] Justice Sullivan stated that a 
neighbourhood required a ‘sufficiently cohesive entity which is capable of definition’. 
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In lawful sports and pastimes 
 
49. The Applicant must also demonstrate that the land has been used for lawful sports and 

pastimes.  According to Lord Hoffmann this, ‘is not two classes of activities but a single 
composite class’25 in order to cover all lawful activities enjoyed on the land, including the taking 
of air.  These activities can vary depending on the time of year or ‘according to changing tastes 
or wishes [of the user]’26. 
 

50. Most of the evidence submitted was of participating or observing activities consistent with use 
as a village green.  The following activities were engaged in by the residents who enjoyed using 
the eastern part and the western part respectively; dog walking (104, 112), berry picking (123, 
120), tobogganing (83, 85), playing games (88, 94) and nature observation (113, 119), all of 
which, fall within the criteria of lawful sports and pastimes.  Graphs containing this information 
for both the eastern and western side is contained at Appendix 3.  

 
51. The Objectors have queried many of the lawful sports and pastimes in terms of whether they 

qualify as sports and pastimes and whether they would be capable of being undertaken on the 
land, in particular formal games of football and cricket.  As noted in paragraph 49 all lawful 
activities qualify as sports and pastimes, including formal games of football and cricket.27 

 
52. The Objectors have also queried the lack of photographic evidence of any of the activities that it 

is claimed have taken place on the land.  The Applicant countered this in his ‘Response’ by 
stating; 

 
Photographic evidence of use was not sought or submitted as photographs can be 
used to show more or less anything.  It is unlikely that anyone would take 
photographs of day to day activities such as dog walking, seasonal blackberry 
picking and ad hoc games and activities carried out by families. 

 
53. As previously illustrated, at paragraph 43, the photographs submitted by the Objectors postdate 

the application. 
 
Footpaths across the claimed land 
 
54. The Applicant has provided evidence and details of a number of trodden paths that have been 

created over the application land. Evaluation of aerial photographs of the land together with 
photographs submitted by the Applicant and Objectors confirm this. It is clear from the evidence 
that three specific routes have been used by members of the public; one from the top of the 
public footpath on the eastern land diagonally across the land towards the corner at 14 Fern 
Road and two others which loosely follow the perimeters of the western and eastern land, as 
detailed in the map provided with the Applicant’s second submission. 
 

55. It is noted that there are two recognised public footpaths across the application land, public 
footpaths Hastings 63 and 64. 

 
56. Use of the land along a footpath, along a specific route, could suggest that it was not possible 

that users were enjoying the application land in its entirety for lawful sports and pastimes. 
 
57. The High Court decision in Laing Homes28 provides guidance on the competing interests of 

footpaths, in which a right is enjoyed along a specific strip, and village greens, in which 
enjoyment is across the width and breadth of the land. 

 
58. Sullivan J notes that the two rights are not mutually exclusive, in that a right of way may exist to 

facilitate access to a specific area of the green.  However, Sullivan J does recognise that to the 
landowner the difference may be very important.   

 
                                                 
25 R v Oxfordshire County Council and others, ex parte Sunningwell Parish Council [2000] 1 AC 335 
26 J. Riddall, ‘Getting Greens Registered: A guide to law and procedure for town and village greens’ (2007) paragraph 43 
27 Fitch v Rawling (1795) 2 Hy B1 393; Virgo v Harford (1893) The Times 30 March 1893 
28 R (on the application of Laing Homes) v Buckinghamshire County Council [2003] EWHC 1578 (Admin) 
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He may be content that local inhabitants should cross his land along a defined 
route, around the edge of his fields, but would vigorously resist if it appeared to 
him that a right to roam across the whole of his fields was being asserted.29 

 
59. It is of note that some of the activities would not be able to be confined to footpaths, particularly 

the playing of football and cricket and the use of toboggans.  Sullivan J notes in Laing Homes 
that; 
 

Some of the other activities such as blackberrying would have taken place on or 
near the boundaries, rather than across the fields as a whole.30 

 
60. In Laing Homes the use of the field near the boundaries illustrated that some of the sports and 

pastimes enjoyed occurred from a footpath.  Accordingly, in this instance blackberrying would 
have taken place on the boundaries but tobogganing and the playing of games would have 
encompassed the land as a whole.  It is therefore submitted that the test of using the land for 
lawful sports and pastimes has been satisfied. 

 
 
For a period of twenty years 
 
61. As stated in paragraph 20, the relevant twenty year period is 1989 to 2009.  It must be shown 

that within this period use has been continuous and regular.   
 
62. Of the 138 people who have claimed use of the west side, 54 have used the land for a period of 

at least twenty years.  Of the 132 people who have claimed use of the east side, 50 people have 
used the land for a period of at least twenty years.  The remaining user evidence forms 
recorded use from as little as less than a year to eighteen years. 

 
63. This is sufficient use to show the land has been enjoyed throughout the relevant period. 
 
 
Have indulged as of right 
 
64. Once the evidence has been assessed to establish if the land has been enjoyed by local 

inhabitants for lawful sports and pastimes for a minimum period of twenty years it must be 
asserted that they have enjoyed the land as of right.  As of right has received legal endorsement 
from Lord Hoffmann, who was of the opinion that it should be construed to mean, ‘not by force, 
nor stealth, nor the licence of the owner.’31  It has taken this meaning because it is not 
reasonable for the owner to resist actions of user because; 

 
Rights should not be acquired by the use of force, in the second, because the 
owner would not have known of the user and in the third, because he had 
consented to the user32 

 
65. The decision of the Supreme Court in Redcar33 further clarified the law with Lord Brown being of 

the opinion that there is ‘no good reason to superimpose upon the conventional tripartite test’34 
for the registration of land as a town or village green.  Accordingly, each arm of the test shall be 
identified and analysed individually.  For use to be as of right each part must be satisfied. 

 
Not by force 
 
66. Access to the land is freely sought from the road that intersects the two parts and also from the 

termini of the various footpaths on the boundary.  Accordingly, use has not been by force. 
 
 

                                                 
29 Ibid at para. 108 
30 Ibid at para. 105 
31 Ibid (n8) 
32 Ibid (n8) 
33 R (on the application of Lewis) v Redcar and Cleveland Borough Council and another [2010] UKSC 11 
34 Ibid at para. 107 
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Not by stealth 
 
67. None of the user evidence forms suggest that they have used the land under a veil of secrecy. 
 
68. The Objectors submitted the case of Redcar35 in the Court of Appeal in which Lord Justice 

Dyson was of the opinion that; 
 

[the] user is such as to give the outward appearance to the reasonable landowner 
that the use is being asserted and claimed as of right.36 

 
69. The Objectors also cited the opinion of Lord Hoffman in Sunningwell in which he states that 

when ‘use is so trivial and sporadic [it will] not… carry the outward appearance of user as of 
right.’37 

 
70. As noted previously (paragraph 65) the Supreme Court have clarified the law on the meaning of 

as of right.  Their Lordships were of the opinion that the tripartite test was sufficient and nothing 
should be superimposed onto this.  Accordingly, how it would appear to the Landowner is not a 
factor that is taken into consideration when demonstrating if use has been of right.  Accordingly, 
use has not been by stealth. 

 
Not with permission 
 
71. The granting of permission requires some positive act by the landowner because; 

 
…it would be quite wrong… to treat a landowner’s silent passive acquiescence in 
persons using his land as having the same effect as permission communication to 
those persons.  To do so would be to reward inactivity.38 

 
72. This is upon application of established common law principles initially suggested by Patteson J 

in 1833; 
 

If a man opens his land, so that the public pass over it continually, the public… 
would be entitled to pass over it… and if the party does not mean to dedicate it… 
but only to give a licence, he should do some act to show that he gives a licence 
only.39 

 
73. Accordingly, the challenge on the part of the landowner must be an obvious and overt act.  

Recently, in the case of Godmanchester40 Lord Scott was of the opinion that overt acts should, 
‘demonstrate to the public that the landowner had no intention to dedicate.’41 

 
74. Upon consideration of the user evidence and the response by the Objectors there would appear 

to be no obvious and overt act to demonstrate that the landowner had no intention to dedicate.  
Accordingly, use has not been with permission. 

 
75. Upon consideration of the evidence it has been established that use has not been by force, or 

by stealth, or with permission.  Accordingly, on the balance of probabilities, it can be said that 
the users have indulged in the land as of right. 

 
 
 
 
 
 
 

                                                 
35 R (on the Application of Lewis) v Redcar and Cleveland Borough Council (2009) EWCA Civ 3 
36 Ibid 
37 Ibid (n8) at 357 
38 Ibid (n1) at para. 78 
39 Trustees of the British Museum v Finnis (1833) 5 C & P 460 at 465 
40 R (Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] UKHL 28 
41 Ibid at para.69 
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Considerations into the feasibility of holding a Public Inquiry 
 

76. The Authority retains discretion as to whether to hold an Inquiry, and must give consideration as 
to whether or not one should be held. An Inquiry would be conducted by an independent 
Inspector or expert and would enable members of the public to put their view across in 
adversarial proceedings. The Inspector or expert would make recommendations and it would 
then be for the Authority to decide whether or not to accept any or all of those 
recommendations.  

 
77. Those in favour or against the application have had the opportunity to submit their 

representations and these have been made available to the Panel, in full, for Members to read 
in the usual way and have been analysed in this report.  

 
78. There have been extensive opportunities for people to make representations with several 

submissions and responses being made by both the Applicant and Objectors.   
 

79. The cost implications and the further delay which would be introduced into the process in 
holding a public inquiry would also be considerable. It is submitted that a public inquiry would 
not be necessary or in the publics interest with this Committee being able to provide an 
objective and impartial view of all the evidence submitted.  It is also noted that the applicant 
does not wish to subject the application to an inquiry for similar reasons noted by the Council. 

 
80. The Committee is permitted to use its discretion when determining what course of action to 

follow.  It can accept the officer recommendation put forward.  It can adjourn the matter and 
seek further information.  As set out above, the Panel can request that a public inquiry be held. 
 
 

Conclusion and Reasons for Recommendation 
 

81. After careful consideration of all the evidence submitted to the Council it is submitted that, on 
the balance of probabilities, there is sufficient evidence to show that the local residents of Fern 
Road, within the Maze Hill Ward of Hastings, have indulged in lawful sports and past times, as 
of right, for a period of twenty years and they continued to do so at the time of the application.  
Accordingly, section 15(2) of the Commons Act has been satisfied. 

 
 
Recommendation 

 
82. Upon consideration of this report it is suggested that the application to register Fern Road as a 

town or village green be accepted and the file of Common Land held at the registration authority 
be amended accordingly. 

 
 
Philip Baker        Contact Officer: Chris Wilkinson 
Assistant Director      Senior Solicitor: Joanna Hauge (Mrs) 
Legal and Democratic Services 
 
Local Member: Councillor Joy Waite  
 
Background Documents 
 
Appendix 1 – Application and Plan 
Appendix 2 – Photographs of application land 
Appendix 3 – Graphs to show activities enjoyed on the east and west side 
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